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2. IMPORTANT DEFINITIONS

[n Section 2 of the Code of Civil Procedure, ing
cant definitions are given:

er aligythe following impor-
(1) Decree’

(a) Meaning

The adjudications of a court of law m
(i) decrees, and (7i) orders.

’ = f -
Szcnon‘z(z)‘oﬁlfe Code defines the term “decree”
words: ————e

ay .be divided_into two classes:
in"the following

“‘Decree’ means the formal expression of-an adjudication which, so far as
regards the court expressing it, conclusively determines the rights of the par-
ties with regard to all or any of the matters in"eontroversy i ehe suit and may
be either preliminary or final. It shall be deemed to include the rejection of a
plaint and the determination of any question within-Section 144, burshaltnot
include:

(@) any adjudication from which an appeal lies as an appeal from an order, or

(b) any order of dismissal for default.

Explanation.— A decree is preliminary ‘when ‘further proceedings have to
be taken before the suit can be completely disposed of. It is final when such
adjudication completely disposes of the suit. It may be partly preliminary and
partly final.”

1. Carew & Co. Ltd. v. Union of India, (1975) 2 SCC 791 at p. 8os: AIR 1975 SC 2260 at
p. 2272,

2. Indira Nebru Gandbi v. Raj Narain, 1975 Supp SCC 1 at p. 96: AIR 1975 SC 2299 at
p. 2357.

3. Ibid. (“Unless there is anything repugnant in the subject or context”; S. 2).

4. Carew & Co. Ltd. v. Union of India, (1975) 2 SCC 791 at p. 804.

5. See also infra, Pt. 11, Chap. ts.
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(b) Essential el

In ord ision_of a court may be a_“decree”, the fo]..
mes nUHECUAL COLLEGE Vi

() There must be an adjudication;
(1) Such adjudication/nustavd been-done in a suit;
(1i7) 1t must have determined the rights of the parties with re
or any of the matters in controversy in the suit;
(iv) Such determination must be of a conclusive nature; and
() There must be a formal expression of such adjudication.

Bard
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(b) Essential elgn

In order that a deci
ments must be pre

(1) There must be nau ‘ ‘
(1) Such adjudi : Elmasuy
(:"') It must have de the paftles “rlth regafd to al[

or any of the matters in controversi in the suit;

(;‘v) SUCM*HJFMS[&BLC rElature; and

v) There must be a formgl%”?giﬁression of such adjudication.

(1) Adjudication|AHFor41dé&ision. bfl &l Edurt to be a decree, there mug-
be an adjudication, i.e. a judicial determination of the matter in dispute,
If there is no judicial determination of any matter in dispute, it is not a
decree.” Thus, a decision on a matter of an-administrative nature, or an
order dismissing a suit for default of appearance of parties or dismissing an
appeal for want of prosecution cannot be termed as a decree inasmuch as
it does not judicially deal with the matter in dispute.® Further, such judicial
determination must be by a court. Thus, an order passed by an officer who
is not a court is not a decree.®




() Judgment®,
(@) Meaning

“Judgment™ means
decree or order.5°

(b) Essen

e com BT U AL COLLEGE

ere should be a statement fy
the grounds of the decision. ! B&r {ﬁﬁn— nt other than that of 3 Cour
of ‘smmﬁﬂiﬂlélg \ !s statement of the case; (ji)
points for determination: (;

'ation; (izi) the decision thereon; and (iv) the reasons ir
such decision. A judgment of a Court of Small Cayses may contain onl
points (ii) and (jij). Sketchy orders which are not self-contained and cann

- al court without examining !

vision
Ory and cannot be said to be judg
A~ L~

Ore, unsatisfact
ments in that senge,



ent 6f)a foréign court. The crucial
I ﬁ; or not is the

1s soug be enforced or

date of the judgment and not the date'®
executed.””

T et of s ot VYA ks G o 5 o

pronouncement would not cease to be a oreign judgment by reason of the
fact that subsequently the foreign territory, has become apart of the Union
ofIndia.” On the other hand, an order which was good and competent
when it was made and which was passed by a tribunal which was domestic
at the date of its making and which could at that date have been enforced
by an Indian court, does not lose its efficacy by reason of the partition.”
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(10) Mesne proﬁtsﬁz
oﬁtso which the person iy
¢ pro ‘vcd or might Wlth 01’5;
ith interest ON such prof.
Fnts made by the persg;

(a) Meaning

“Mesne profits” of
wrongful possession
nary diligence have ré
its, but shall not include
in wrongful possession.”

o ose:VIRTUAL GOLLEGE

Every person has a ri : ¢ UN,LTIJOF erty. A nd when he is dq.)ri%d
of such right by ano Scfm Em iéntitled to restoration o
possession of his property, but also damages for wrongful possession from
that person. The mesne profits are thus a compensation paid to the rez)
owner.

The object of awarding a decree for mesne profits is to compensate the
person who has been kept out of possession and deprived of enjoyment o
his property even though he was entitled to possession thereof.#



(¢) Testw

The@to ascertain mesv]!-ﬂ i -
being out of Qosse,g__sion but c;Tde endant gé%:g!ﬁ&ﬁb?y
and with ordinary prudence have gained b 5

Mips PAIVARE session.
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1. GENERAL

Th,_f:'. f1.1_1'1da_mf:r1tall principle of English Law that. wherever there is a right,
there& aremedy (ubi jus ibi remedium) has been adopted by the Indian
Seagrze ?:it;m Ecl:llSC}:l. In fact, right and remedy are but the two sidcs- of the
iipany havain they cannot be scpz!rated from each. other. .Acc.ordmgly, a
Suic ng a grievance of a civil nature has a right to institute a civil

1t in - ‘ . 4 .
a competent civil court unless its cognizance is either expressly or



) As jurisdiction to try 4]]
quits of a civil nature unless t ﬁt J ed. cti&n 9 of the Code reads

“The Court shall (subject to the m shergirepntained) have jurisdicrion
to try all suits of a civil nat AN - e

Ng=SHits o \which their cognizance is

either expressly or impliedly ba

Explanation I.— A suit in which the right to pro em to an office is con-
tested is a suit of a ciwv iﬂ;EUMhéOid;t right may depend
entirely on the decision of questions as to religious rites or ceremonies.

Explanation I1.—For thepurposesiofithis Mp[i:_tpa, it is imn?arerial u:hct:her
or not any fees are attached to the office referred to in Explanation I or whether
ornot such office is attached to a particular place.”

) Conditions

A Civj . x rulfilled:
Acivil coyry has jurisdiction to try a suit if two conditions are fulf




(1) The suit must be of a civil nature; and

(i) The cognizance of such
impliedly barred.

(@) Suit of civil nature

(t) Meaning. —1In_order that

a suit, the first condition which
of a civil nature. But.what is 2§

not been defined in the Code.
it Pertains.to private ri

mental qualities of 4 persen or
kind, character”. It is thus wide
1s wider thanp the

(i) Nature and scope. =The

N i ‘:ﬁpr’i\\rate rights and oblj

a suit should no

a civil court may ha

thingiideritity or esse
rLincontent, The expr

must.be satisfied is th
uit of a civil nature? T
But according to the dict

emedies of acitizen as disting,
“criminal, politicalfetc. The word “nature” has been defined

76. Before
O whether

1,

i

€x p ['es Sl}'
f};

V€ Jurisdjcy,,

he worq “ci
'ONary meqy;
as “the fu
ntial characte.
€sSION “Civi] gy

"% Thus, a sujt 1s of 3

this Explanati
a suit relating t

ished

0y,
at the gyj; Myg, Lr
e

Vi h

3
g
r(Jm

nd;.

5 SOrt,

ure”
Cvil

-* Explanation II

on,
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(v) Suits of civil nature Illustm ons.— The following are suits of a civil

“nature:

(1) Suits relating to MIBILIJAL; c 0 I- I. E G E

() Suits relating toﬁ:gm of worshipyur or
(111) Suits relating to taklng WPSH%BI&HLE; lﬂMEEEﬁons,
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(iv) Suits relating to right to shares in offerings:

() Suits for damages for civil wrongs;
(vi) Suits for.specific_perférmance ‘of contracts or s L

breach of contracts;

(vii) Suits for specific reliefs; :
(viii) Suits for restitution-of conjugal rights;

(ix) Suits for dissolution of marriagess

(x) Suits for rents;

(xi) Suits for or enaccounts;

(xii) Suits for rights-offranchise;

(xiii) Suits for rights t0thereditary offices;
(xiv) Suits for rights.to Yajmanuyritis;

‘-;_',/(xv) Suits against wrongful dismiseals from service and for salarje -

=

"E": ¢

——

~1 (vi) Suits not of civil nature: Ulnstrations ~~ The following are nes .-
of a civil nature: )
(i) Suits involving principally caste questions;
((u; gufts ;nvolvmg purely/religious tieés or ceremonies;
111) Suits for y 1gni
pholding mere dignity or honour;

(iv) Suits for recovery of voluntary payments or offerings;
; i ; »
(v) Suits against expulsions from caste, etc

.

(b) Cognizance not barred

() Suits expressly burred.— A it s -
it is barred by any €nactment forsﬁﬁzliifsédbtg b “ eXpressly bgrred” WE::
competent legislature to bar intieichin, g 1n force 52 [t is open 10
particular class of suits of a cjyj] Nature, p
itself within the field of legislation Conf:gr
any provision of the Constitution_53

But every presumption should

a civil court and the provision of

rrr:jwdec-l that, in doing so, it keef®
€ onit and does nor contrave®

be made ; p
¢ - »
exclusio mff_av(?ur of the jurisdiction &
no urisdiction of a court mu¥t
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(il Suits impliedly barred.— A suit isssaidtorbé impliedly barred when

itis barred by general principles of law.
Where a specific remedy is giv wy _
person who insists upon a reﬂiﬁfﬂhh rc( (ﬁrﬁ ﬁﬁEs tll;e
mtﬁ_ss-where an Act creates an obligation and,enforces its perf y the
in a specified manner, that performange canmiothe erif I_’n ai;milﬁce
other

manner.”



In this Chapter, we intend to discus ﬂmﬁ ant doctrines: (i) ) Doctrip,
of res sub judice, Sectio .13; ngd (it clof res judicata, Sectiop 154

Section 1o deals witl wf ) 1 PfOV!deS that no court sha]|

proceed with the trial o ter in issue is also dlrect[
and substantially in is usly instituted suit between the Same'
parties and that the ¢ igus suit is pending is compe.
tent to grant the relie
Section 11, on the othe 2 matter already adjudicate
upon. It bars the trial of a suit or an issue in which the matter directly and

substantially mvm"?; uAck bere:l_LcE:G Eon 1N a previous sui,
2. RES sumygﬁﬁvm Iﬁﬁ_ERIT: SECTION 10

(1) Section 10

Section 10 reads thus:

“No court shall proceed with the trial of any suit in which the matter in issue
is also directly and substantially in issue in a previously instituted suit between



the same parties, or between parties unde

igating undcr the 5 mc.tlt!g v.vhgrc such suit js pending in the same or any other

court in India having jurisdiction to gran the relief claimed, or in any court
- o - a . =il » i ? *

beyond the limits of India established or constitutedbbythe Central Government

and having like jurisdiction, or befor

i | ¢ the Supreme Court.”
Explanation.—The pendency of a suit in forei

courts in India from trying asuit founded

r whom they or any of them claim lit-

Bn court does not preclude the
on thesamescause of action,

(2) Nature and scope

in which the matter in issue is directly a5
ously instituted suit between the sate par
previously instituted suit is peading isco

The rule applies-to trial of a.suitamd
doesmot preclude a court from passin

injunction or stay, appointment of re
appeals®and-revisions.*

d'substantially in issuc in a previ-
tiesand the court before which the
mpetent to grant the relief sought.!
not the'institution thereof. It-also
g interim orders, such-as; grant of
ceiven®rete. It however, applies _to

(3) Object

‘The.object-of the rule-contained-in Section 10'is to prevent-courts:of con-
current-jurisdiction” from simultaneously entertaining and-adjudicating
upon-two-parallel litigations in respect of the same cause of action, the
same-subject-matter and the same relief. The policy of law is to confine a
plaintiff to one litigation, thus obviating the possibility of two contradic-
tory verdicts by one and the same court in respect of the same relief.s

The key words in Section 10 are “the matter in issue is directly and sub-
stantially in issue in a previously instituted suit”. Hence, when the matter
In controversy is the same, then only Section 10 applies. When it is differ-
ent, the section has no application.® .

The section intends to protect a person from multiplicity of proceedings
and 1o avoid 5 conflict of decisions. It also aims to avert inconvenience to
e parties and gives effect to the rule of res judicata?? ™
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Kes dSub Judice and Res Judicata

by,
It is to be remembered that the.sectioidoee not bar the ingtir,..

suit, but only bars a trial, if cértain congditionsare fulfilled. The Cutigy, of,
suit, therefore, cannot be dismissed bysaicourt. SuhS‘?Qtwn:

but is require
3 q d tO be Sta}'ed

(4) Conditions

For the application of this section, the“following conditiong my
satisfied: e

(1) There mustsbertwo suits; oné
subsequently instituted.

(i1) The matter in issue in the subsequent suit must be directly ang sub-
stantially in issue in the previous suit.

(7) Both the suits must be between the same parties or thejr |

representatives. |
(tv) The previously instituted suit must be pending in the same courtin

which the subsequent suit is brought or in any other court in India |

or in any court beyond the limits of India established or continued |

by the Central Government or before the Supreme Court. |

(v) The court in which the previous suit is instituted must have jurisdic- |

tion to grant the relief claimed in the subsequent suit. !

|

previously instituted and the Other

(vi) Such parties must be litigating under the same title in both the suits.



3. RES JUDIGATA: SECTION 11

(1) General
CoderafrCivilgProccdure embodics the doctrine of y,
aess-ofa_judgment, as to the pojy
decided either of fact, ar of law, oref factand law, in CYeLy 5“1’5L'(lll.cnl SUit
between the same partios. If esagts that once a matteris I.monlly decided by
a competent court, no parky can-be peenticted to reopen it in @ ;“'“l“f‘“‘]“tm
litigation. In the absence'ofsuch a tule there will be no end to litigation ang
the parties would be put t@ ¢onstant trotble; harassment a nd expenses,?
This doctrine has been-accepted-itrall-civilized legal systems. Under the
Roman Law, a defendantecould suecessfully contest a suit filed by a plain.
tiff on the plea of *ex captio resjudicata”. 1t was said, “(:mc suit and one
~decision'is efigughifor ay/Sidgle @ispuce” ! Inthic words of Spencer Bowe,
“res judicata means “a final judicial decision pronounced by a judicial tri
bunal having competent jurisdi¢tion over the cause or matter in litigation,
and over the parties‘thereto™
The doctrine of res judicata has been explained in the simplest possible

=) 7 _manner by Das Gupta, J.-in the case of ' Satyadhyan Ghosal v. Deorjin

Section 11 of the
judicata or the rule of conclusive

Bl : ‘* \aﬁmebﬁ‘ in the following words:
L ASE P oS Y e e .
ity 3 Tl_u_:‘--_p_rmmple of.res. ;ud_:cata is based on the need of giving a finality to judicia

| decn‘smns..WhElt-lt'says is that once a res is judicata, it shall not be adjudge!
again. Primarily it applies as between past litigation and future litigatio™
When a matter, whether on a question of fact or a question of law, has be!
dj:Clded between two parties in one suit or proceeding and the decision 18 find'
either because no appeal was taken to 3 higher court or because the appeal ¥

dismissed i i : it O
. » or no appeal lies, neither party will be allowed in a future 4
proceeding between the same parties to cany

gk

22

ass the matter again.”
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(2) Section 11
gection 11 of the Code of Civil Procedure reads thus:

“No.Court S.ha“ try any suit or issue in which the matt directl

stantially in issue has been directly and substantially ir; iscsru. 1_1'CCtEr and sub._
betwecr} Fhe ganls parties, or between parties under whom th[; T mm?rlfmt
claim, litigating under the same.titleyin-a-Gotre competent toyt?;zz)c!hos::bi?

quent suit or the suit in which such issue has b S
been heard and finally decided by such Co?xsr t.Ct‘-Il subsequently raised, and has

b i%ﬁoﬁi‘;:?;e expfesOR ‘@t’ghall denote a suit which has
t}f:reto ¢ 0O the suitun question whether or niot it was instituted prior
E'x'Pl"_'E_‘?-ULO”—U.——.FOr the purpeses” of this section, the competence of a
Coust-shall. be determined irrespeetive of s Wy D s
e peetwve offany provisions.astosa right-of appeal
from:the.decision-of such Court. :

Explanation I11.—The matter aboyereferred tomustinithe former suit have

]I:'Eer}l1 allelgled by.one party-and either denied oFadmitted, expressly or impliedly,
y the other. _

Explanation I'V.— Any matter which might and ought to have been made.
ground-of-defence-or-attack in such former suit shall be deemed to have been a
matter directly-and subs“tantjallﬁrg isstie in such'shit.
 Explanation V.—Any relief ‘claimed' in* the“plaint,“whicl is'not expressly
granted by the decree, shall, for the purposesiofithis section, be deemed to have
beén refused.’

Explanation VI.—Where persons litigate bona fide in-respect-of a-public
rightorofa private right claimed in common for themselves and others, all per-
sons interested in such right shall, for the purposes of this section, be deemed
to claim under the persons so litigating.

Explanation VII.—The provisions of this section shall_ apply to'a pfoc‘eed-
ing"for'the execution of a decree and references in this section to any suit, issue
or former suit shall be construed as references, respectively, to a proceeding for
the execution of the decree, question arising in such proceeding and a former
proceeding for the execution of that decree. . .

wExplanation: VIIL:—An issue heard and finally decided by a Court of lim~
.;:jt_cdgjﬁ;ivélaiéfi(jh, competent to decide such issue, shall operate as 7es lnz;?:cgta
winmassubséqient suit, notwithstanding that such Court of limited lurllf “{)“0“
'@E’;ﬁémcmpctem'm'tfy siich subsequent suit in which such issue has been
it e Vo Lo gt ®

- rent (ot
bsequently-raised:

- (3) Nature and scope _
| «dispute” and “Judicata™ means

“Re - (13 T »  or
Res>wmeans=*subject-matter camio)ai ”
S R g e e S s g s T L udicata” thus means:= <
“adjudged?;=<decided” or “adjudicated”.: “Res J

. e e e 3 = 23
matter-adjudged?-or:“a-dispute decided”.
The doctrin: udicata is conceive

e doctrine of res j - er il st

which requires that all litigation must, $O
: S (- ==\ 2 RCC(Civ) 134,

d in the larger public interest
7
er, come to an end.*
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Judice and Res Judicata
equity and good Conscience wh:
I |

ho has once sucteeded ‘on an issue should ne, b h;h

; - |

sceedings-nvolving thelsan}e issue. 2 Secyio, Ir

ith illuminatin 11

f the Code contains/ifi"statutory form, with i g expla“atlons
(0] €

: icy.26 It embodies the rule of
very salutary principle of public POI‘Cg‘ B iis 5 HicE a85in, T C}?ncl ;
siveness and operates as a bar to'try. the S -1kt €rehy

: T A &,
avoids vexatious litigation.

justices
The principle is also founded on just

require that a party W
assed by multiplicity of pr

(4) Object
The doctrine of res judicata-is-based on'three maxims:
(@) enemordebet-bis-vexari-pro-una-et eadem causa (no-man should p,

vexed twice forithe sameicause); .
(b) interest reipublicaeutrsitsfinisditiun (it is-in¥the interest of the State
that there should be-an-endito-a litigation); and
(c) res judicata proweritatepicipitut(@judicial decision must be accepted
as.correct).

As observed by Sir Lawrence Jenkins,?® “the rule of res judicata, while
ff:)unded on account of precedent, is dictated by a wisdom which is for al|
times”.

Thus, thedoctrine of res judicata is the combined result-of public policy
reflected in maxims (b) and (c) and private justice expressed-in-maxim (d);
and.they.apply to-all judicial proceedings whether civil'orcriminal. But for
this rule there would be no end to litigation and no security for any person,
the rights of persons would be involyed in endless confusion and great
injustice done under the cover of law.?? The principle is founded on justice,
equity and good conscience. 3

The leading case on the doctrine of 7es judicata is the-Duchess of

wRingstone.case?, wherein Sir William de Grey made the following remark-

able observations:






(9) Res judicata and res sub judice®
The doctrine of res judicata differs from#es sub judice in two aspects,

(i) whereas res judicata applies to a matter ad]udl'catedlupon (‘@S jud;.
catum), res subrjudicevapplies to a matter pending trial (sub judice,
and . ' _

(if) res judicata bars the trialwof a’suit or an issue whlch. has bee,
decided in a former-suit, res sub.judice bars t.r1a1 of a suit whic;
pending decision in a previously instituted suit.

(16)- Res judicata and lis pendens**

: A UNIT
i @ «The doctrine of lisppendens\is onlyjone@spect of the rule of res judic
| Whereas the principle of lis pendensilaid down in Section 52 of the Trans
Tnirri of Property Act, 1882 is that an ali@n@e-pendente lite-is bound by the c
00el ! s cg;pe--ef-the lzt1gat19n, the rule.in Section- 11 of the Co_de relates to mat
Sigo AT W' “ which have passed.into rem judicatam. Whereaconflict arises between
9 doctrine. of res judicata and. lis pendens, the former will prevail over
Jh&( ‘pb“’la-t_ter-.; In-other words; once-a judgmentis-duly pronounced by a comp

M
,QM court.in.regard-to-the subject-matter of the suit in which the doctrine




1)

dens applies, the said decision would operate as res judicata and

only the parties thereto but also the transferecs penda in {-WOUId
understand this principle-by-an-illuseration. A files 1(!;15:; !tc-'
aration Flmt he is the-owner-of-the suit proper.t( Dlllr'ag?m}ft
f the suit B transfers property-to.C. The doctrine f)'f lis ple?fdt .
will apply to such transfer and if-a“decree is passed.in.favour of A, C an-
not claim title over A. But ifun another suit'by C agaifist B rcgarc’iin Cf}?c
came property, decree is passed inifavour of B before the suit filed b gA is
Jecided, such decree will operate as'res fitdicata against A notwithstafldin
che doctrine of lis pendens and transferimfavour of C during the pendenc§

of the suit filed by A against B.

et
bind not

Let us
B for dCCl

endency O

(11) Res judicata and withdrawal of suit®

Riile 1 deals®with withdrawal offstits. It enacts that where the
hdraws the suit or abandons his claim withotit the leave of the
Il be precluded from instituting a fresh suit in respect of the

Order 23,
plaintiff wit
court, he wi

same cause of action.
The distinction between res judicata and withdrawal of suit lies in

the fact that while in the former the matter is heard and finally decided
between the parties, in the latter the plaintiff himself withdraws or aban-

dons his claim before it is adjudicated on merits.

(12) Res judicata and estoppel*

/Thedoctrine of res judicata is often treated as a branch of the law of estop-
pel.¥ Res-judicata-is really estoppel by verdict or-estoppel” by judgment
(record).*8 The ruleof constructive 7es judicata is nothing else but a rule 0
estoppel:#-Eventhen, the doctrine of res judicata differs in essential par-
ticulars from the.doctrine of estoppel.*°
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(21) Conditions

It is not every mattef decided in a former suit'that will Operate as res 4.

cata in a subsequent suithJog€onstitute awmatter as res judicaty unde;
A cd o ‘ A #r . L .69

Section 11, the following conditions,must be satisfied:

(I) The matter directly @nd substantially, in issue in the subsequen,
suit or issue must_be thé samermatter which was directly apg
substantially in“issuemeithér=actuatly (Explanation IlI) or cop.
structively (Explanation 1V) in the former suit (Explanation )
(Explanation VII'is tg'bé read with this condition.)

(IT) The former “suit must have been a sujt between the same par-
ties or between parties \tdéF whom they or any of them claim,
(Explanation VI'is to 'be read with ‘this condition.)

(ITT) Such parties must have been litigating under the same title in the
former suit.

(I'V) The court which decided the former suit must be a court competent

to try the subsequent suit or the suit in which such issue is subse-

quently raised.” (Explanations IT and VIII are to be read with this

condition.)

(V) The matter directly and substantially in issue in the subsequent suit

must have been heard and finally decided by the court in the former
suit. (Explanation V is to be read with this condition.)



